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two systems is, therefore, far less important than often claimed
by many theorists and outsiders, and there is no reason to
believe that the interpretation of statutes by administrative
bodies is inherently bound to be less certain and predictable
than that by criminal courts.
This is a consideration of legal technique. There are,
however, yet other arguments, mostly belonging to the sphere
of legal and social history and philosophy, that should make us
hesitate in our wholesale condemnation of analogy. First, the
prohibition of analogy came into being as one item in a pro-
gramme of reforms directed against excessive and arbitrary powers
of the judges and against over-harsh penalties. It was intended
sometimes to protect the public against the judges, and sometimes
to assist the judges in their efforts to restrict as much as possible
the scope of capital punishment. In pre-revolutionary France,
for example, the judges were almost completely free to impose
any penalties they wanted to. In addition to the peines legates,
they had at their disposal peines en usage and peines arbitrages.
Les juges sont tellement maitres d'arbitrer la peine suivant Vatrocite du
crime qtfil peuvent prononcer la peine de ryort, si ce crime est de nature a mlriter
cette peine, quoiqtfelle riest pas Stablie par la loi.1
Under such circumstances, it was the protection against the
imposition of arbitrary penalties (nulla poena sine lege] even more
perhaps than against an extension of the scope of offences that
was in the minds of reformers. This aspect of the matter has
now become comparatively insignificant because of the extremely
wide margin of discretion given to the courts in most modern
penal laws. Again, judges need no longer rely on the prohibition
of analogy in their fight against capital punishment.
Another point of at least equal importance and one that has
so far been persistently overlooked : As a child of the French
Revolution, the principle nullum crimen sine lege was mainly de-
signed to favour the tiers etat as the social class which was the
principal usufructuary of the Revolution. It has retained this
" no definition (of the term c child *) was necessary to cover such a case as this. In
the ordinary use of the English language, a person of 14 years of age is a child. . . .
A girl of 14 is so plainly, in my opinion, a child that it is not open to Justices to hold
otherwise" (Rodger v. Varey, Magisterial Cow, July-Sept. 1942, p. 73). This
decision was no doubt perfectly justified, but was it based on " extensive interpre-
tation " or on analogy? The different terminology of the Act of 1933, though in
no way binding outside that Act, cannot be entirely overlooked.
1 Jousse, Traiti de la justice criminelle de France (Paris, 1771)5 partie III, titre 25,
p. 603, quoted from R. Hoehn, Die Stellung des Strafrichters in den Gesetzen derfranzo-
sischen Revolutionszeit (Berlin, Leipzig, 1929), p. 22.